
IN THE COURT OF THE SESSIONS JUDGE : SONITPUR 
AT TEZPUR

PRESENT : Sri A. Borthakur
Sessions Judge 

                          Sonitpur, Tezpur

CRIMINAL REVISION NO. 26 (S-1) OF 2011

( Revision against the order of acquittal, dated 11-01-2011, passed by Smt. 
M.B. Sarma, learned Judicial Magistrate,  1st Class,  Tezpur, Sonitpur, in 
connection  with  GR  Case  No.  1442  of  2006,  under  sections 
147/148/149/447/326/506 of IPC )

1. Sri Ajit Hom Roy @ Tapas
Son of Jyoti Hom Roy
Resident of Village – Phulaguri
PS – Rangapara
Dist – Sonitpur, Assam              …. Petitioner No.1 

2. The State of Assam   …. Petitioner No.2 
Represented by Public Prosecutor
Sonitpur, Tezpur

VERSUS

1. Sri Ajay Dhar
Son of Nirmal Dhar

2. Sri Binay Dhar
Son of Nirmal Dhar

3. Sri Pradip Sen
Son of Late Sudhangsu Sen

4. Sri Sanjoy Dutta
Son of Ranjit Dutta

5. Sri Amit Sarkar
Son of Subhas Sarkar

6. Sri Nirmal Sen
Son of Sushil Sen

7. Sri Madhu Sen @ Ashok Sen
Son of Sushil Sen

All are residents of Phulaguri, 
PS - Rangapara 
District Sonitpur …     Opposite Party



ADVOCATES WHO APPEARED IN THIS CASE

For the revision petitioners : Sri D. C. Borah
Public Prosecutor

     
For the Opposite Party :   Sri Sumon Roy

Advocate

Date of Argument : 11-09-2012 & 21-09-2012

Date of Judgment :     03-10-2012

J  U  D  G  M  E  N  T

 This  revision  is  directed against  the judgment  and order  of 

acquittal, dated 11-01-2011, passed, by the learned Judicial Magistrate, 1st 

Class, Tezpur, in GR Case No. 1442/2006, u/s 147/148/149/447/326/506 

IPC.  

The brief facts  giving rise to the instant revision petition is 

that, on 02-10-2006, the revision-petitioner No.1, namely, Sri Ajit Hom Rai 

@ Tapas, son of Sri Jyoti Hom Rai, a resident of Phuloguri Basti, lodged 

an FIR before the Officer-in-charge of Rangapara PS alleging that on that 

day, at about 7-30 p.m., the accused persons, namely, Sri Binoy Dhar, Sri 

Ajay Dhar, Sri Nirmal Dhar, Sri Madhu Sen, Sri Sanjay Sen etc.  10/15 

persons,  being  armed  with  sharp  weapons  trespassed  into  his  shop, 

assaulted him severely and ransacked his shop and further, severed his right 

ear. 

Based on the above FIR, Rangapara PS Case No.234/2006, u/s 

147/148/149/447/326/506  IPC,  dated  02-10-2006,  was  registered.  SI 

Amulya Gogoi, the Officer-in-charge of the said Police Station entrusted SI 

Membar  Charingia  to  investigate  into  the  case.  After  completion  of 

investigation, SI Membar Charingia submitted charge-sheet under Sections 
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147/148/447/326/506 IPC against the accused persons, namely, Sri Ajay 

Dhar, Sri Binoy Dhar, Sri Pradip Sen, Sri Sanjay Dutta, Sri Amit Sarkar, 

Sri Nirmal Sen and Sri Madhu Sen @ Ashok Sen ( shown absconder). 

On  perusal  of  the  materials  on  record  and hearing  of  both 

sides, the learned Additional Chief Judicial Magistrate, Sonitpur, Tezpur, 

framed formal  charges under Sections 147/148/447/326/506 IPC against 

the accused persons, vide order, dated 25-06-2008. The particulars of the 

charges,  aforementioned,  were  read  over  and  explained  to  the  accused 

persons,  to  which  they  pleaded  not  guilty  and  claimed  to  stand  trial. 

Thereafter,  by  order,  dated  05-05-2010,  the  case  was  transferred  to  the 

Court of the learned Judicial Magistrate, 1st Class, Tezpur, for disposal. 

The learned trial Court, examined one witness, namely, Ajit Hom Roy, the 

injured, and disposed of the case by the impugned judgment  and order, 

dated  11-01-2011, acquitting all the above named accused persons, except 

Sri Madhu Sen @ Ashok Sen,  of the charges, aforementioned. 

Now,  by  the  instant  revision  petition,  preferred  u/s 

397/398/399(2)/399(4) CrPC, the complainant-injured Sri Ajit Hom Roy @ 

Tapas,  the  revision  petitioner  No.1,  herein,  and  the  State  of  Assam, 

represented by the learned Public Prosecutor, the revision- petitioner No.2, 

have assailed the judgment and order of acquittal passed by the learned trial 

Court, and to set aside the same, inter-alia, on the following grounds : 

(i) that the charges were framed by omitting the Section 

149  IPC,  which  was  required  in  the  facts  and 

circumstances of the case ; 

(ii) that  there  is  no  provision  to  stop  proceeding  in  a 

serious warrant procedure case, like the instant case ; 

(iii) that non-production of witnesses by the prosecution 

is no ground to acquit the accused persons ; 
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(iv) that  the  Court  has  ample  power  to  secure  the 

attendance  of  the  witnesses  in  order  to  dispense 

justice ; and 

(v) that the witnesses could not be summoned because 

of the absence of the trial Court, who was out of the 

station, on deputation ; 

The  record  of  GR  Case  No.  1442/2006,  as  called  for,  is 

received. 

 Heard  Mr.  D.C.  Borah,  the  learned  Public  Prosecutor  on 

behalf of the revision petitioners and Mr. Sumon Roy, the learned counsel 

on behalf of the accused persons-OP. 

Point for determination : 

Whether the impugned judgment and order, dated 11-01-2011, 

passed by the learned Judicial Magistrate, 1st Class, Tezpur, in GR Case 

No.1442/2006, is liable to be set aside on the grounds cited in the revision 

petition ? 

THE DECISION AND THE REASONS THEREFOR

On  going  through  the  instant  criminal  revision  petition,  it 

appears  that  the  accused  –  OP,  herein,  were  acquitted  under  Sections 

147/148/447/326/506 IPC and set at liberty by the impugned judgment and 

order, dated 11-01-2011, passed,  in GR Case No. 1442 of 2006, by the 

learned Judicial Magistrate, 1st Class, Tezpur. The said case was originally 

instituted upon a police report.   Now, the informant and the State of Assam 

have  jointly  preferred  the  instant  revision  petition  u/s 

397/398/399(2)/399(4) CrPC. The State of Assam has not, as submitted by 
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the learned Public Prosecutor, preferred appeal u/s 378 CrPC against the 

order of acquittal, aforementioned.  

In  Milan  Chandra  and  Ors  –vs-  Shiva  Prasad 

Chakravarty, [ 2003 CRI.L.J. 3845 ], the Hon’ble Gauhati High Court 

held as follows : 

“We, therefore, hold that the Sessions Judge has jurisdiction to 

entertain  revision  against  an  order  of  acquittal  subject  to  the  general 

limitation in the matter as laid down by the Apex Court in Akalu Ahir V. 

Ram Deo Ram, AIR 1973 SC 2145 : ( 1973 Cri. L.J. 1404) and K.C. Reddy 

V. State of Andhra Pradesh, AIR 1962 SC 1788 : ( 1963 (1) Cri LJ 8).” 

In view of the above observation of the Hon’ble High Court, 

this revisional Court finds that it has the power to entertain revision petition 

filed by the informant – revision petitioner No.1, inter-alia, u/s 399 CrPC, 

against the order of acquittal passed by the learned trial Magistrate in the 

case,  instituted  upon a  police  report.  However,  in  such  a  situation,  the 

jurisdiction  can  be  exercised  only  in  exceptional  cases  of  manifest 

illegality,  irregularity  or  gross miscarriage  of  justice  and not  merely  on 

account of failure to appreciate evidence. 

STATUS OF CASE : 

On scrutiny of the records of GR Case No. 1442 of 2006, it 

appears  that  the  learned Additional  Chief  Judicial  Magistrate,  Sonitpur, 

Tezpur,  framed the charges,  aforementioned,  on  25-06-2008. Thereafter, 

the said learned trial Court fixed 17-07-2008, 30-08-2008 and 20-09-2008. 

On 21-10-2008, 17-11-2008, 24-02-2009 and 23-03-2009, the attendance 

of the accused persons were irregular and on some of the intervening dates, 

some of the accused persons were absent with steps. From the order, dated 

01-06-2009, it  appears that the Presiding Officer  was transferred and as 
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such,  there  was  no  Presiding  Officer,  on  eight  consecutive  dates  from 

01-06-2009 to  05-05-2010,  that  is,  for  about  11  months.  Thereafter,  by 

order, dated 05-05-2010, the learned Chief Judicial Magistrate, Sonitpur, 

withdrew the case from the Court of the learned Additional Chief Judicial 

Magistrate,  Sonitpur  and  transferred  the  case  to  the  Court  of  learned 

Judicial  Magistrate,  1st  Class,  Tezpur,  for  disposal.  Accordingly,  from 

05-05-2010,  the  trial  proceeded,  in  evidence  stage,  in  the  Court  of  the 

learned  Judicial  Magistrate,  1st  Class,  Tezpur.  The  learned  Judicial 

Magistrate, 1st Class, Tezpur by order, dated 04-06-2010, directed to issue 

summons  to  all  the witnesses,  except  the IO and fixed 03-07-2010,  for 

evidence. Thereafter, the case was fixed for evidence on 03-07-2010, 05-

08-2010, 20-12-2010 and 07-01-2011. However, it may be mentioned here 

that,  on  05-08-2010,  08-09-2010,  25-10-2010,  07-01-2011,  the  accused 

persons were absent with steps. The order-sheet shows that summons were 

issued to the witnesses as per orders, dated 03-07-2010, 05-08-2010 and 

15-11-2010, but, on 25-10-2010, though cited witness Sri Bijoy Hom Roy 

was  present,  he  was  not  examined  apparently  for  leave  of  the  learned 

Magistrate on that day. By order, dated 07-01-2011, the learned trial Court, 

after  hearing  of  both  sides  and  perusal  of  the  case  record,  stopped 

proceeding on the ground that no witness was present and the last witness 

was  examined,  on  30-08-2008,  and  further,  that  in  spite  of  ample 

opportunity, the prosecution failed to produce any other witness as well as 

after hearing of both sides, fixed 11-01-2011, for judgment, in the case. 

Accordingly, on 11-01-2011, the impugned judgment and order of acquittal 

of the accused persons, except accused Sri Madhu Sen, was passed after 

appreciating the sole evidence of the informant-cum-injured Sri Ajit Hom 

Roy – the revision petitioner No.1. 

PROCEDURE OPEN : 

Section 242 CrPC provides that if the accused refused to plead 

guilty, or does not plead, or claims to be tried or the Magistrate does not 
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convict the accused u/s 241 CrPC, the Magistrate shall fix a date for the 

examination  of  witnesses.  On  the  date  so  fixed,  the  Magistrate  shall 

proceed to take all such evidence as may be produced in support of the 

prosecution provided that the Magistrate may permit the cross-examination 

of any witness to be deferred until any other witness or witnesses has or 

have been examined or recall any witness for further cross-examination. 

Once examination of witnesses starts, the Court has to continue the trial 

from day to day until all witnesses in attendance have been examined. The 

Court is required to record reasons for deviating from the said course when 

witnesses are present in Court, they should be examined and only if there 

was  special  reasons,  which  reasons  should  finds  place  in  the  order  for 

adjournment.  No  doubt,  speedy  trial  of  a  proceeding  or  to  get  speedy 

justice has now emerged as a fundamental right of the litigants. But, at the 

same time, it is the duty of the Court to find out as to who is responsible in 

having such right frustrated. 

ANALYSIS OF COURSE OF TRIAL : 

A close scrutiny of the above status of the case, it transpires 

that  since  the  date  of  framing  charges  against  the  accused  persons,  on 

25-06-2008, inordinate delay was caused in ensuring justice to both the 

parties to the case. However, the trial Court of the learned Additional Chief 

Judicial  Magistrate,  Sonitpur,  remained  vacant  from   01-06-2009  to 

05-05-2010, that is, for about 11 months,  and as such, the case could not 

be taken up for hearing for no fault  of either of the parties.  Neither the 

prosecution  nor  the  accused  persons,  however,  approached  the  learned 

Chief Judicial Magistrate, Sonitpur, during the said intervening period, to 

withdraw the case from the said Court and transfer the same to any other 

Court for convenience of the parties and to do away with speedy justice. 

On the other hand, it appears that the accused persons remained on bail 

during the period of evidence stage and the charges, inter-alia, being under 

Section 326 IPC, is a serious one and further, when witness Bijoy Hom 
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Roy was in attendance on 25-10-2010, but could not be examined due to 

leave of the trial Magistrate, it cannot be said that the prosecution failed to 

adduce evidence during the extended dates fixed for evidence of witnesses, 

from time to time, in support of its case and that the accused persons, who 

were, on bail, cannot be said to have prejudiced thereby, which justified 

stop of proceeding abruptly on 07-01-2011. What it further appears is that 

the learned Magistrate did not even record the statements of the accused 

persons as required u/s 313 CrPC without assigning any reason. It is seen 

that the learned trial Court has not pronounced judgment against accused 

Sri  Madhu  Sen,  who  was  shown  absconder  in  the  charge-sheet,  but 

subsequently  surrendered  before  the  Court  vide  order,  19-07-2007,  and 

against  whom charges  were  also  framed  along with   the  other  accused 

persons,  aforementioned,  vide  order  dated  25-06-2008,  by  the  learned 

Additional  Chief  Judicial  Magistrate,  Sonitpur,  Tezpur,  and  further 

remained  present  during  trial.  Thus,  the  totality  of  the  reasons, 

aforementioned, lead to the only inference that the learned trial Magistrate 

hurried in dispensing justice by way of stopping proceeding in an warrant 

triable case of serious nature, which is not covered by Section 258 CrPC. It 

is  true,  as  agitated by the revision petitioners,  that  the Court has ample 

power  to  secure  the  attendance  of  the  material  witnesses  in  order  to 

dispense justice. 

Situated thus, this revisional Court is of the humble opinion 

that the impugned judgment and order of acquittal of the accused –OP of 

the charges was irregular, and illegal in law for which, in the interest of 

justice  to  both  the  prosecution  and  the  defence,  certainly  requires 

interference. 

Accordingly,  the  revision  is  allowed  to  the  extent  that  the 

impugned  judgment  and  order,  dated  11-01-2011,  passed,  in  GR  Case 

No. 1442 of 2006, acquitting the accused persons of the charges,  is  set 

aside with direction to the learned trial Court to try the case afresh from the 
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evidence stage except recording the evidence of PW-1 Sri Ajit Hom Roy, 

the informant, who has already been examined in the case, subject to cross-

examination of all the witnesses to be examined by the prosecution in the 

case,  by the defence,  if so advised, and then,  to dispose of the case,  in 

accordance with law. 

With regard to the prayer for addition of charge under section 

149 IPC to the charges already framed, it is made clear that the learned trial 

Court shall take necessary steps, upon hearing of both sides and perusal of 

the materials on record, by resorting to Section 216 CrPC, if desirable.

 

Send back the record of GR Case No. 1442 of 2006 with the 

case diary along with a copy of this judgment. 

Given under my Hand and Seal of this Court on this 3rd day of 

October, 2012

             ( A. BORTHAKUR )
                                          SESSIONS JUDGE 

                  SONITPUR:TEZPUR 
Typed to my dictation and 
corrected by me, bearing 
my signatures on each page  :

(A. BORTHAKUR)  
SESSIONS JUDGE,
SONITPUR :: TEZPUR

*****   
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Typed by me, 
on dictation :

(J.K. Muru, Steno )
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